THYMES

This case affects trade-mark filing practice in Canada and arises from an
Opposition grounded primarily on the allegation of confusion; however, a
technical issue also arose, namely, the necessary timing for the foreign use
and where the foreign use must have occurred in order for a non-Canadian
applicant to rely upon its home registration and use.

At the Opposition Board, the Opponent won on the issue of confusion, as
well as on the technical point. The applicant’s reliance upon its U.S.
registration and use was not allowed since the U.S. use post-dated the
Canadian filing date.

On Appeal to the Federal Court Trial Division, the finding of confusion was
maintained and the Judge held that:

reliance upon a home registration and use requires use abroad at the
date of the Canadian application, and such use must be in the
applicant’'s country of origin.

This decision has been appealed to the Federal Court of Appeal on both
the issue of confusion and on the issue of the necessary timing for the
foreign use and where the foreign use must have occurred.

Whatever the Federal Court of Appeal"s decision uitimately is, hopefully the
decision will not adversely impact registrations that already exist by
whether the use started before or after the Canadian filing date.
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